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In Equity. Suit by Edna Long against C. A.
Rasmussen, Collector of Internal Revenue for the
District of Montana, and another. Decree rendered for
plaintiff.

West Headnotes

Evidence 157 €99

157 Evidence
1571V Admissibility in General
1571V(A) Factsin Issue and Relevant to Issues
157k99 k. Relevancy in Genera. Most

Cited Cases
On the issue of ownership of persona property
between a claimant of the property and the collector
of internal revenue, who had distrained it as the prop-
erty of a taxpayer, tax lists returned by the taxpayer
to the assessor of local taxes, including the property
in controversy, are generally incompetent as res inter
alios acta.

United States 393 €=125(2)

393 United States
393IX Actions

393k125 Liahbility and Consent of United
States to Be Sued

393k125(2) k. Power to Waive Immunity or
Consent to Suit. Most Cited Cases
A suit against the collector of internal revenue to en-
join sale by him under distraint proceedings of prop-
erty claimed by plaintiff for taxes assessed against
another is not a suit against the United States, but is
against an individual who, as an officer in discharge
of a discretionless ministerial duty, is committing
trespass on plaintiff's property without authority.

*237 George F. Shelton, J. Bruce Kremer, L. P.

Page 1

Sanders, and Alf C. Kremer, al of Butte, Mont., for
plaintiff.
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BOURQUIN, District Judge.

Plaintiff alleges she owns and is entitled to posses-
sion of certain property distrained by defendant col-
lector of internal revenue, to make certain ‘distilled
spirits taxes and penalties' assessed against one Wise,
and she seeks to enjoin threatened sale and to recover
possession.

The evidence in her behalf is that the property is the
furnishings of a resort or hotel conducted by her, ex-
cepting an automatic organ is owned by her, and was
in her possession when distrained by defendant. This
is proof of plaintiff's ownership and right of posses-
sion, and imposes upon defendant the burden to justi-
fy the seizure by a preponderance of the evidence that
Wise owns the property.

To that end he presents ambiguous circumstances
only, viz. that Wise or his wife has some interest in
the hotel building; that during plaintiff's tenancy of
the building Wise once gave his address as at that
hotel, had installed the automatic organ, and made
payments upon it, and in 1917-1921 presented to the
assessor of local taxes lists of property for taxation to
Wise, including the hotel building and furnishings,
which taxes were paid by him. These lists were ad-
mitted, subject to the anomalous objection that they
be ‘taken only for what they are worth.'

Being resinter alios acta, the better rule is that gener-
aly they are not competent evidence in actions in-
volving title and ownership of property, and to which
the list maker is not a party. In any event, the burden
has not been sustained by defendant, and the finding
isthat at time of seizure and now plaintiff was and is
owner and entitled to possession of the property. To
dispose briefly of various suggestions, rather than
contentions, the seizure threatening disruption of
plaintiff's going business, infliction of uncertain dam-
ages, and irreparable injury, equity has jurisdiction,
even as in like circumstances of wrongful attachment
or execution, for that law affords no adequate rem-
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edy. See Watson v. Sutherland, 5 Wall. 79, 18 L.Ed.
580.

The suit is not against the United States, but is
against an individual who, as an officer of the United
States in discharge of a discretionless ministerial
duty, upon plaintiff's property is committing without
authority, contrary to his duty, and in violation of the
due process of the Constitution and the revenue laws
of the United States, positive acts of trespass for
which he is personally liable. See Philadelphia Co. v.
Stimson, 223 U.S. 620. 32 Sup.Ct. 340, 56 L .Ed. 570:;
*238 Belknap v. Schild, 161 U.S. 18, 16 Sup.Ct. 443,
40 L .Ed. 599; U.S. v. Lee 106 U.S. 219, 1 Sup.Ct.

240, 27 L.Ed. 171: Magruder v. Association. 219
Fed. 78, 135 C.C.A. 524. Congress has no power

grant, and has not assumed to grant, authority to the
defendant collector to distrain the property of one
person to make the taxes of another. Perhapsit could,
were the property in possession of the taxpayer,
which is not this case. See Sears v. Cottrell, 5 Mich.
253.

Section 3224, R.S. (Comp. St. Sec. 5947), that ‘no
suit for the purpose of restraining the assessment or
collection of any tax shall be maintained in any
court,’ applies to taxpayers only, and who, thus de-
prived of one remedy, are given another by section
3226, R.S. (Comp. St. Sec. 5949), viz. an action to
recover after taxes paid and repayment denied by the
Commissioner. Nor are they limited to this statutory
denied by the Commissioner. Nor are they limited to
this statutory remedy, but, after taxes paid, they may
have trespass or other action against the collector.
See Erskine v. Hohnbach, 14 Wall. 616, 20 L.Ed.
745; De Lima v. Bidwell, 182 U.S. 179, 21 Sup.Ct.
743, 45 L .Ed. 1041; Pecific Co. v. U.S, 187 U.S.
453, 23 Sup.Ct. 154, 47 | .Ed. 253.

The revenue laws are a code or system in regulation
of tax assessment and collection. They relate to tax-
payers, and not to nontaxpayers. The latter are
without their scope. No procedure is prescribed for
nontaxpayers, and no attempt is made to annul any of
their rights and remedies in due course of law. With
them Congress does not assume to deal, and they are
neither of the subject nor of the object of the revenue
laws. The instant suit is not to restrain assessment or
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collection of taxes of Wise, but is to enjoin trespass
upon property of plaintiff, and against whom no as-
sessment has been made, and of whom no collection
is sought. Note, too, the taxes are not assessed against
the property. This presents a widely different case
than that wherein the person assessed, or whose prop-
erty is assessed, seeks to restrain assessment or col-
lection on the theory that he or it is exempt from tax-
ation, or that for any reason the tax isillegal.

The distinction between persons and things within the
scope of the revenue laws and those without them is
vital. See De Limav. Bidwell, 182 U.S. 176, 179, 21
Sup.Ct. 743, 45 L .Ed. 1041. To the former only does
section 3224 apply (see cases cited in Violette v.
Walsh (D.C.) 272 Fed. 1016). and the well-un-
derstood exigencies of government and its revenues
and their collection do not serve to extend it to the
latter. It isa shield for official action, not a sword for
private aggression. There is dictum to the contrary in
Sheridan v. Allen, 153 Fed. 569, 82 C.C.A. 522, but
it is neither supported by the case it cites nor by any
other brought to attention.

Markle v. Kirkendall (D.C.) 267 Fed. 500, tends to
the conclusion herein. It is not improbable that sec-
tion 934, R.S. (Comp. St. Sec. 1560), wherein it
provides that property taken by an officer ‘under au-
thority of any revenue law' is ‘irrepleviable is in
‘custody of law," and ‘subject only to the orders and
decrees of the courts of the United States having jur-
isdiction thereof,’ contemplates the instant case. The
collector assumed in good faith to distrain property
he believes to be the taxpayer's. If he peaceably se-
cures possession of it (for, if not the *239 taxpayer's,
the owner may lawfully forcibly prevent), he is not
bound to deliver it to any chance claimant, nor is he
subject to be deprived of it by replevin before trial.

The nontaxpayer owner, however, is free to bring any
other proper action, the court to determine title, own-
ership, and possession, the collector having no power
to do so, and the property ‘subject only to the orders
and decrees of the court,’ to be by the court disposed
of asjustice requires. See In re Fassett, 142 U.S. 486
12 Sup.Ct. 295, 35 L.Ed. 1087; De Lima v. Bidwell,
182 U.S. 180, 21 Sup.Ct. 743, 45 L.Ed. 1041. And
this is the course in respect to any property in cus-
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todialegis, aside from statute.

This trial demonstrating that plaintiff owns and is en-
titled to possession of the property, and that the de-
fendant wrongfully seized it to make taxes owed by
Wise, justice requires that the sale be enjoined and
the possession restored to her.

Decree accordingly, and with costs.

D.C.Mont. 1922,
Long v. Rasmussen
281F. 236,4 A.F.T.R. 3561
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Corrected Reply Brief for the Petitioner - ... (NO. 94-1402) % %

77 Floyd A. WRIGHT, Maintiff - Appellant, v. Jerrrey R. MEY ER; Joanne B. Duane; Charles O. Ros-
sotti, IRS Commissioner; Martha Sullivan; K. Jones; P.L. Cunningham; Jerry J. Enomoto; County
of Nevada; Nevada County Board of Supervisors; Nevada County Sheriff Department; Keith Royal,
Sheriff; Sylvia Ruth Weeden;, Defendants - Appellees., 2002 WL 32112959, * 32112959+
(Appellate Brief) (9th Cir. May 28, 2002) Appellant's Reply Brief (NO. 01-17563) * %

78 Steven BERESFORD, Ph.D., Appellant, v. INTERNAL REVENUE SERVICE, US Department of
the Treasury (United States of America), Appellee., 2001 WL 34102286, * 34102286+ (Appellate
Brief) (9th Cir. Jan 05, 2001) Appellant's Reply Brief (NO. 00-35650) * *

79 InRe: Ronald J. ALLISON & Martha J. Allison, Debtors. Ronald J. ALLISON & Martha J. Allison,
PlaintiffAppellants, v. UNITED STATES OF AMERICA, U.S. Internal Revenue Service, & the
Boilermaker-Blacksmith National Pension Trust, Defendants/Appellees., 2000 WL 33995418,
*33995418+ (Appellate Brief) (9th Cir. Jul 24, 2000) Joint Reply Brief of the PlaintiffsAppel-
lants ... (NO. 99-35949) * *

80 Ronald J. ALLISON & Martha J. Allison, Plaintiffs/Appellants, v. THE CITY OF FORSY TH,
Rosebud County, Montana; Larry Burns & Larry's Service Center, Baker, Montana; the United
States of America; & the U.S. Internal Revenue Service; and the Unknown Heirs, Devisees, As-
signs, and Creditors of the City of Forsyth, Rosebud County, Montana; & Larry Burns & Larry's
Service Center, Baker, Montana; & the United States of America; & the U.S. Internal Revenue,
1999 WL 33622978, * 33622978+ (Appellate Brief) (9th Cir. Nov 22, 1999) Joint Reply Brief of
the PlaintiffsAppellants ... (NO. 99-35708) * *

81 Richard S. ABERLE, Petitioner-Appellant, v. COMMISSIONER OF INTERNAL REVENUE, Re-
spondent-Appellee., 1998 WL 34301704, * 34301704 (Appellate Brief) (9th Cir. Jun 15, 1998) Brief
for the Appellee (NO. 98-70096) *

82 Susan M. SOLIVAN, In Propria Persona, Appellant/Complainant, v. B. RODRIGUEZ, et d., Ap-
pellee/Defendants., 1998 WL 34104769, * 34104769 (Appellate Brief) (9th Cir. Jan 27, 1998) I n-
formal AppealsBrief Filed in Propria Persona (NO. 97-17252) % %

83 Ernest SOLIVAN, In Propria Persona, Appellant/Complainant, v. Randy K. HARPER, et a., Ap-
pellee/Defendants., 1997 WL 33556061, * 33556061 (Appellate Brief) (9th Cir. Dec 09, 1997) In-
formal AppealsBrief Filed in Propria Persona (NO. 97-16719) % *

John Earl: TOMLINSON, sui juris Appellant/Demandant, v. Allen Nailor AGENT, Irs & Jose
Melendez Treasury Agent Appellees/Defendants., 1996 WL 33486900, * 33486900+ (A ppellate
Brief) (9th Cir. Jun 19, 1996) Appellantsreply brief (NO. 96-55022) * *
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85 Scott R. PHILIPS, Petitioner/Appellant, v. COMMISSIONER OF INTERNAL REVENUE, Re-
spondent/Appellee., 1996 WL 33468978, * 33468978 (Appellate Brief) (Sth Cir. May 06, 1996) In-
formal Brief of Appellant (NO. 96-70113) " % *

86 John EARL: Tomlinson, sui juris, Appellant/Demandant, v. ALLEN NAILOR AGENT, IRS & Jose
Melendez Treasury Agent, Appellees/Defendants., 1996 WL 33488176, * 33488176+ (Appellate
Brief) (9th Cir. Apr 18, 1996) Appellants opening brief (NO. 96-55022) " * *

87 Douglas B. HOOPER, Respondent - Appellant, v. UNITED STATES OF AMERICA, and Joseph
Eidelberg, Revenue Officer of the Internal Revenue Service, Petitioners - Appellees., 1995 WL
17065861, * 17065861+ (Appellate Brief) (9th Cir. Aug 11, 1995) Appellant’'s Brief (NO.
95-35565) * *

88 Kimberly A. CAMBERN, v. UNITED STATES,, 1995 WL 17066217, * 17066217 (Appellate
Brief) (9th Cir. Jun 01, 1995) Appellant's Opening Brief to Commence Appeal (NO. 95-35334)
* %

89 William R. SMITH. Nontaxpayer, Appellant/Petitioner, v. Carolyn LEONARD, et a., Appellees/
Respondents., 1995 WL 17077043, * 17077043 (Appellate Brief) (9th Cir. Apr 03, 1995) Appel-
lant'sInformal Reply Brief (NO. 94-35901) % *

90 William R. SMITH, Paintiff-Appellant, v. Carolyn LEONARD, Paul Hoggatt, and United States of
America, Defendants-Appellees., 1995 WL 17077044, * 17077044+ (Appellate Brief) (9th Cir. Mar
23, 1995) Brief for the Appellees (NO. 94-35901) * *

91 Darrel A. TRAVIS, Plaintiff/Appellant, v. INTERNAL REVENUE SERVICE AGENTS CHAD
CLAY AND TERRIE MARTINES, Sacramento City Police Officers Derek Stigerts and Averell
Brown; and Does | Through Does XIX, Individually and Severally, Defendants/Apellees., 1994 WL
16059432, * 16059432 (Appellate Brief) (9th Cir. Oct 18, 1994) Appellants Reply To United
States Defendants (NO. 95-15873) " % %

92 Dixie Lee POWELL, Defendant and Appellant, v. THE UNITED STATES OF AMERICA,
Plaintiff and Appellee., 1994 WL 16133744, * 16133744+ (Appellate Brief) (9th Cir. May 09, 1994)
Appellants Opening Brief (NO. 9310203) * %

93 UNITED STATES OF AMERICA, and David Schulz, Revenue Officer, Internal Revenue Service,
Petitioners-Appellees, v. Robert W. DOUGLAS, Respondent-Appellant., 1994 WL 16138337,
*16138337+ (Appellate Brief) (9th Cir. Mar 17, 1994) Optional Reply Brief for the Appellant
(NO. 93-16716) * *

94 Kenneth L. ALLEN ET Al, v. UNITED STATES OF AMERICA ET AL., 1993 WL 13098036,
*13098036+ (Appellate Brief) (9th Cir. Oct 15, 1993) Title of Document: Brief for Appellant
(NO. 93-15906) * *

95 Robert TAYLOR, Plaintiff-Appellant, v. James GAITHER, Defendant-Appellee., 2001 WL
34112247, * 34112247 (Appellate Brief) (11th Cir. Apr 20, 2001) Appellant's Brief (NO.
01-11683-11) * *

96 UNITED STATES OF AMERICA, The Internal Revenue Service, Petitioner/Appellee, v. Nathan
GREENSTEIN, Respondent/Appellant., 1997 WL 33624313, * 33624313+ (Appellate Brief) (11th
Cir. Dec 16, 1997) Initial Brief of Appellant Nathan Greenstein (NO. 97-5234) % *

97 UNITED STATES OF AMERICA, Plaintiff-Appellee, v. Robert C. MACELVAIN, Defendant-Ap-
pellant., 1997 WL 33625128, * 33625128+ (Appellate Brief) (11th Cir. Sep 02, 1997) Initial Brief
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of Appellant (NO. 97-6513) * % *

98 TONY JBILIAN, Plaintiff and Appellant, v. THE UNITED STATES, Defendant and Appellee.,
2005 WL 3738084, * 3738084+ (Appellate Brief) (Fed.Cir. Dec 12, 2005) Appellant's Reply Brief,
AsCorrected (NO. 05-5157) * %

99 Gerald Aian BROWN, Plaintiff-Appellant, CharlesV. DARNELL, Plaintiff-Appellant, v. THE
UNITED STATES, Defendant-Appellee., 1996 WL 33414451, * 33414451+ (Appellate Brief)
(Fed.Cir. Aug 15, 1996) Addendum for Plaintiffs-Appellants Gerald Alan ... (NO. 96-5107) " %
* K

100 Gerald Alan BROWN, Plaintiff-Appellant, CharlesVV. DARNELL, Plaintiff-Appellant, v. THE
UNITED STATES, Defendant-Appellee., 1996 WL 33414452, * 33414452+ (Appellate Brief)
(Fed.Cir. Aug 15, 1996) Joint Brief and Appendix for Plaintiffs-Appellants (NO. 96-5107) % *

101 Ronad E. PARKINSON, Relator-Appellant, v. Honorable Judge STRATTON, Respondent-Ap-
pellee. Paul E. Fenner, Plaintiff-Appellee, v. Ronald E. Parkinson, Defendant-Appellant., 1993 WL
13143221, * 13143221+ (Appellate Brief) (Ohio Jan 01, 1993) Brief for Appellant (NO. 92-2365)
* %

Trial Court Documents (U.S.A.)

Trial Pleadings

102 Charles Victor HOOPER,; Plaintiff; v. Herbert SANDLER; Merion O. Sandler; World Savings and
Loan, an entity; Golden West Savings Assoc., Service Co. Inc., an entity, Defendants., 2005 WL
2657192, * 2657192 (Trial Pleading) (E.D.Cal. Aug 26, 2005) L odgment of Plaintiff's Amended
Complaint for ... (NO. 205-CV-00244M CE-PAN) * *

103 CharlesVictor HOOPER, a married man; Plaintiff, v. Herbert SANDLER, aU.S. Vessdl; Merion O.
Sandler, aU.S. Vessel; World Savings and Loan, an entity; Golden West Savings Asso., Service
Co. Inc., an entity; Defendants., 2005 WL 1025502, *1025502 (Trial Pleading) (E.D.Cal. Feb 07,
2005) Lodgment of Plaintiff's Complaint for Quiet-Title... (NO. 205CV-00244M CQPANPS) *
*

104 Anne Marie CONNOR, Plaintiff, v. UNITED STATES OF AMERICA COMMISSIONER OF IN-
TERNAL REVENUE, Internal Revenue Service, Defendants., 2005 WL 2385683, * 2385683+
(Trial Pleading) (D.Ddl. Jul 15, 2005) Request for speedy declaratory judgment 28 U.S.C. ...
(NO. 05-370) * *

105 Karen K. DANIELS, Plaintiff, v. UNITED STATES OF AMERICA, Defendant., 2003 WL
23824001, * 23824001+ (Trial Pleading) (N.D.Ga. Aug 15, 2003) Memorandum in Support of
Plaintiff's Declaratory ... (NO. 103-CV-2458WBH) * %

106 Clifford LOUIS.,, Noll and Susan., Noll, husband and wife, Plaintiff, v. UNITED STATES, Defend-
ant., 1999 WL 33989145, * 33989145+ (Trial Pleading) (D.ldaho Dec 14, 1999) Complaint (NO.
99CV00590) * *

107 Gregory J. CROWE, Sui Juris, Juris et de Jure, in Propria Persona, Petitioner, v. UNITED STATES
OF AMERICA; Internal Revenue Service (IRS); Robert J. Willbrant, individually and as IRS Rev-
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108

109

enue Agent; and Charles E. Stewart, individually and as IRS Group Manager, Respondents., 1995
WL 17225834, * 17225834 (Tria Pleading) (D.Mass. Aug 03, 1995) Petition to Quash Service of
Third Party ... (NO. 95-30170-MAP) * *

In Propria Persona, All Rights Reserved, Without Prejudice Edwin V. NASSAR, Plaintiffsic], v.
Paul MACKAY (De Facto), Defendantssic]., Individually., 2004 WL 3333839, * 3333839+ (Tria
Pleading) (E.D.Mich. Jun 16, 2004) Answer To United StatesMotion To Vacate Clerk's... (NO.
03-60165) * *

In the district court of the United States for the United States of America (Article 111 jurisdiction,
pursuant to the constitution for the United States of America, effective 1789.) for the Western Dis-
trict of Michigan (in recognition of Plaintiff Curtis VVerlon Murphy's Federal juristic article person
citizenship by legidlation of Article 1, of the 14th Amendment, Curtis Verlon MURPHY , United
States Slaves' Descendant of African Origin Plaintiff, v. UNITED STATES OF, 2002 WL
32644326, * 32644326 (Trial Pleading) (W.D.Mich. Apr 23, 2002) Notice of Motion and Motion
of Plaintiff for ... (NO. 102CV0276) * %

110 Joseph R. BANISTER, Paintiff, v. UNITED STATES OF AMERICA, Defendant., 2006 WL

812966, *812966+ (Tria Pleading) (D.Nev. Feb 03, 2006) Petition for Expedited Declaratory
Judgment 28 ... (NO. 3-06-CV-00061) * *

Tod Maurice TODD; Plaintiff; v. James W. GAUTIER; Central Pacific Railroad Company; Defend-
ants., 2005 WL 3767433, *3767433 (Tria Pleading) (D.Nev. Sep 06, 2005) L odgment of Com-
plaint for Quieting Title (NO. CV-N-05-0495-ECR-VPC) * %

Richard Leland NEAL; Plaintiff, v. George G. SARGENT; Axel Ericson; Raymond S. Adams; Wil-
liam H. Grisselle; Defendants., 2005 WL 3767358, *3767358 (Trial Pleading) (D.Nev. 2005) L odg-
ment of Complaint for Quieting Title (NO. CV-S-05-0954-KJD-RJ1J) * *

Mark A. LOBELLO and Barbara A. LoBello, Plaintiffs, v. UNITED STATES OF AMERICA, In-
ternal Revenue Service, Defendants., 2004 WL 3702608, * 3702608+ (Trial Pleading) (D.Nev. May
05, 2004) Request for speedy Declaratory Judgment 28 U.S.C. ... (NO. CV-
S-04-0573-LDG-RJJ) * *

UNITED STATES OF AMERICA, Plaintiff, v. Irwin SCHIFF, Cynthia Neun, Lawrence N. Cohen
aka Larry Cohen, Individually and doing business as Freedom Books, et al., Defendants., 2003 WL
24268752, * 24268752 (Trial Pleading) (D.Nev. Apr 11, 2003) Addendum to Answer Defendant
Cynthia Neun Answer ... (NO. CV-S-03-0281-LDG, R1J)) * *

Mark A. LOBELLO and Barbara A. LoBello, Plaintiffs, v. UNITED STATES OF AMERICA,
Commissioner of Internal Revenue, Internal Revenue Service, Defendants., 2002 WL 32975647,
*32975647+ (Tria Pleading) (D.Nev. Sep 27, 2002) Request for speedy Declaratory Judgment
28 U.S.C. ... (NO. CV-S-02-1264-LRH-LRL) * *

Trial Motions, Memor anda and Affidavits

116

John E., SEARCY IlI, Sui Juris, Plaintiff, v. James E. DONELSON, |.R.S,, Bill Wilde, |.R.S., Lee
R. Monks, I.R.S., Joyce Shead, |.R.S., Nancy Bellcock, I.R.S,, K. J. Sawyer, |.R.S., JamesE.
Gamble, 1.R.S., Maurice Bonds Whillock, Van Buren County Clerk & Recorder, LisaNunley, Van
Buren County Collector, The County of Van Buren, Arkansas, and All Unknown Others, Defend-
ants., 1998 WL 34349298, * 34349298 (Trial Motion, Memorandum and Affidavit) (E.D.Ark. Dec
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04, 1998) " " Brief in Support of Motion for Summary ... (NO. B-C-98-68) * %

117 UNITED STATES OF AMERICA, Petitioner, v. Michael N.BENOIT, Respondent., 2006 WL
1866792, * 1866792 (Trial Motion, Memorandum and Affidavit) (S.D.Cal. May 01, 2006) M emor -
andum of Pointsand Authoritiesin Support ... (NO. 06CV06571EGNLS) * *

118 Christopher M. Roe Kelly A. ROE, Unrepresented Complainants, v. UNITED STATES, Respond-
ent., 2005 WL 2836194, * 2836194 (Trial Motion, Memorandum and Affidavit) (D.Colo. Sep 28,
2005) Memorandum in Support of Mation for ... (NO. 04-MK-0425, MJW) % %

119 Robert CharlesABELL, and Lisa Jean Abell, Sui Juris, natural persons, Plaintiffs, v. William R.
SOTHEN AND COWORKERS, et a. asindividuals; Internal Revenue Service (writ of mandamus)
Defendants., 2005 WL 2836490, * 2836490 (Trial Motion, Memorandum and Affidavit) (D.Colo.
Aug 19, 2005) Motion to Dismiss Summary Denial and Enforcement ... (NO.
105-CV-00706-REB-BNB) * %

120 Hawk WINDWALKER, Plaintiff, v. OPERATIONS MANAGER, Collections Irs Kansas City,
Mo., Defendant., 2005 WL 2916481, *2916481 (Trial Motion, Memorandum and Affidavit)
(M.D.Fla. Sep 12, 2005) Brief and Memorandum of law (NO. 805-CV-01710-RAL-TGW) % %

121 Inre Michad FLEMING, Injured Party/Plaintiff, v. SEVEN RECORDS OF LIEN, Defendant.,
2002 WL 32667125, * 32667125 (Tria Motion, Memorandum and Affidavit) (M.D.Fla. Jul 12,
2002) Petition Amending Memorandum in Support of Lawful ... (NO. 802-CV-781-T-17TGW)
* K

122 John KORMAN, Plaintiff, v. UNITED STATES OF AMERICA and Internal Revenue Service and
Sharon R. Bock, Clerk and Comptroller of Palm Beach County., 2006 WL 3851112, *3851112
(Trial Motion, Memorandum and Affidavit) (S.D.Fla. Nov 21, 2006) Plaintiff's Oposition to I n-
ternal Revenue Service ... (NO. 06-80848) * %

123 WilmaNea LOWE, and the United States of America, party in privity, Plaintiff, v. FIRST UNION
NATIONAL BANK; Dutton & Dutton, P.C.; Intercounty Judicial Sales Corporation; William E.
Dutton, Jr.; Barbara J. Dutton; State of Illinois; County of Cook; and City of Chicago; Defendants.,
2002 WL 32684138, * 32684138 (Trial Motion, Memorandum and Affidavit) (N.D.I1l. Dec 23,
2002) Nonstatutory Abatement, Affidavit of Specific ... (NO. 02C-6591) % %

124 Tod L. ALEXANDER, Plaintiff, v. Mark W. EVERSON, Commissioner of the Internal Revenue
Service, and Joni Broadbent, John Nguyen, B Strudel, Jeffry D. Epplery, Defendants., 2005 WL
2096281, * 2096281 (Trial Motion, Memorandum and Affidavit) (D.Kan. Jul 20, 2005) Brief in
Support of Motion to Deny the United ... (NO. 05-1129-JTM) % *

125 UNITED STATES OF AMERICA, v. Eddie FERRAND William Kennedy Glenda Elliot., 2006
WL 810781, *810781+ (Trial Motion, Memorandum and Affidavit) (W.D.La. Feb 23, 2006) An-
swer and Writ for Clarification (NO. 05-0069) * *

126 UNITED STATES OF AMERICA, Plaintiff, Eddie FERRAND, Individually and d/b/aMR. Ed's
Tax Service Glenda Faye Elliott, Michael Dwayne Dell, William Nathaniel Kennedy Jhacoby
Lakelsey Toston, Defendants., 2005 WL 3797228, *3797228 (Trial Motion, Memorandum and Af-
fidavit) (W.D.La Dec 29, 2005) M emorandum in Support of Opposition of William ... (NO.
CV05-0069) * *

127 UNITED STATES OF AMERICA, Plaintiff, Eddie FERRAND, Individualy, and d/b/a MR. Ed's
Tax Service Glenda Faye Elliott, Michael Dwayne Dell, William Nathaniel Kennedy Jhacoby
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Lakelsey Toston, Defendants., 2005 WL 3797229, *3797229 (Trial Motion, Memorandum and Af-
fidavit) (W.D.La Dec 29, 2005) Opposition of William Nathaniel Kennedy to the... (NO.
CV05-0069) * *

128 UNITED STATES OF AMERICA, Petitioner, v. Teresa HOPPER, Respondent., 2005 WL
3146760, * 3146760 (Trial Motion, Memorandum and Affidavit) (E.D.N.Y. Oct 13, 2005) M emor -
andum of Law in Support of Cross-Moation and ... (NO. 05-MISC-0172, ADS) % %

129 Jerry P McNEIL, aman, ouster le mer Unrepresented Demandant and Claimant/Petitioner, v. 1.
AGENTS AND SURROGATES FOR INTERNATIONAL MONETARY FUND, The Internal Rev-
enue Service, District Director, Special Procedures Function Officer and Their Principal, Governor
of International Monetary Fund Aka Secretary of the Treasury, John Snow; Respondents/Libelants.,
2006 WL 460787, *460787+ (Trial Motion, Memorandum and Affidavit) (N.D.Okla. Jan 04, 2006)
Petition for Default on Failureto Answer (NO. ADMIRALTYO05CV-579CVE) % % %

130 David McILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" |.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 1852391, * 1852391+ (Trial Motion, Memorandum and Affi-
davit) (D.Or. May 17, 2006) Responseto Timothy J. Resch's Declaration and ... (NO.
305-CV-1151-ST) % *

131 David McILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 1852389, * 1852389+ (Trial Motion, Memorandum and Affi-
davit) (D.Or. May 16, 2006) Responseto Sellers Argument (NO. 305-CV-1151-ST) * %

132 David Mcilwain, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 1833260, * 1833260+ (Trial Motion, Memorandum and Affi-
davit) (D.Or. May 04, 2006) Objections and Correctionsto Magistrate ... (NO.
305-CV-1151-ST) * *

133 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" |.RS. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 990224, *990224 (Trial Motion, Memorandum and Affidavit)
(D.Or. Feb 15, 2006) Objection to DOC #98 and Plaintiff Requests ... (NO. 305-CV-1151-ST) *
*

134 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 393689, *393689 (Trial Motion, Memorandum and Affidavit)
(D.Or. Jan 21, 2006) Objection to Defendant Sellers' Responseto ... (NO. 305-CV-1151-ST) %
*

135 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Ever-
son. ""Unknown"" |.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchen-
ko Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson
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and Wyatt, P.C., Defendants., 2006 WL 393688, * 393688+ (Trial Motion, Memorandum and Affi-
davit) (D.Or. Jan 17, 2006) Plaintiff's Findings, Objectionsand ... (NO. 305-CV-1151-ST) % %

136 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Uaknown"" |.R.S. Employces Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyatt, P.C., Defendants., 2006 WL 393686, * 393686+ (Tria Motion, Memorandum and Affidavit)
(D.Or. Jan 07, 2006) M otion to Compel Discovery on All Defendants (NO. 305-CV-1151-ST) %
*

137 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Whyatt, P.C., Defendants., 2005 WL 3285687, * 3285687+ (Trial Motion, Memorandum and Affi-
davit) (D.Or. Oct 26, 2005) Objectionsto Findings and Recommendations of ... (NO.
305-CV-1151-ST) * *

138 David MCILWAIN, Plaintiff, v. COMMISSIONER OF INTERNAL REVENUE, Mark W. Everson
""Unknown"" 1.R.S. Employees Oregon Department of Revenue, Director Elizabeth Harchenko
Angie Long and CEO of Reliable Service People, Inc. Marc K. Sellers of Schwabe, Williamson and
Wyyatt, P.C., Defendants., 2005 WL 3285682, * 3285682 (Trial Motion, Memorandum and Affi-
davit) (D.Or. Oct 06, 2005) Responseto Counselors Doug Stringer'sand ... (NO.
305-CV-1151-ST) * *

139 UNITED STATES OF AMERICA, Plaintiff, v. Johnny D. RUPE, Sherry J. Rupe, and Treasure
Chest Trust, Defendants., 2006 WL 1433529, * 1433529 (Trial Motion, Memorandum and Affi-
davit) (N.D.Tex. Apr 10, 2006) Defendant's M otion to Dismiss (NO. 406-CV-116-Y) % *

140 THE MOORISH NATIONAL REPUBLIC STATE, et d., Plaintiffs, v. State of Washington, et a.,
Defendants., 2003 WL 24860793, * 24860793 (Trial Motion, Memorandum and Affidavit)
(W.D.Wash. Oct 31, 2003) Plaintiff's Response to Defendant’s Motion to ... (NO. C03-2901L) #
*

141 Inthe Matter of: Harold A. LANGE, Petitioner, v. COMMISSIONER OF INTERNAL REVENUE,
Respondent., 2005 WL 2137877, * 2137877 (Trial Motion, Memorandum and Affidavit) (U.S.Tax
Ct. Apr 29, 2005) Brief for Petitioner (NO. 8704-04) % *
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‘ . and penalties assessed against anotherrwhere plaintiffihad made.a prima
: facie, case - of. ownership and right jto.possession, . evidence on_behalf of -
¢ the collector Tield insufficient t¢ show that e property ﬂistrnined was that -
'?"”of the"taxphyer a T R LR HE G R
3. Evidence @99—Llsts ‘of property"returued for taxes aro generally Inadmissl-
/I ble- against :other: ‘parties, ity .10t 2halsuin Snik o el
. :; «Yz -1On the!dssue j0f:-ownership; of ;personal : property hetween a. clanmant
s of. the. property, and the collector, of. internal revenue, Who ‘had distrained
N t as the property ‘ot a. ta;payer, tax ‘lists'returned by the taxpayer to
"‘the assessor ot local ‘taxes,“including ‘the’ property in- controversy, are
.01 generally incompetent ‘as: res'interialios’ acta.m.s SIS PN
4. Internal revenue €=>28--Threatened: selzurolof property, which would inter-
iz, TUPL.going business, may, be;enjoined., ! < iy; 150, - .
"y; :1igt Al injunction may, be issued to_restrain 'the collector of internal revenue
' *from ‘Seizing "the property of plaintifr .tor the ‘taxes owing ‘by anotner,
where‘such ‘Seizures -threaten ‘disruption of'plaintiff’s going business, re-
.’}1 sultingin ‘the infliction of uncéertain:damages and irreparable .injury;. ..
5. United States! ¢=125—Suit to: en]olnadistralntu by: eollector is not sult against
c United States. . iporin g o siouisbiniooldinos s b
AR § suit against the collector of infernal revenue to enjoin sale by him
' under‘distraint proceedings ‘of ‘property ‘clafmed by plaintiff for taxes as-
"_'4‘ sessed’ against -another is ﬁnottavsuits against’ the’ United States, but.is
i-. :against. an; individual. who}:as;an .officer. in;discharge of. a discretionless
RN ministerlal duty, is. .committing, trespass .on plamtnf's property ,without
v authority.,, |
6. Internal revenue @:28—Stagute agalnst restralnlng oollection of taxes applles
" only to"suits by taxpayer. =i <%
“ Rev.: St. §'8224 (Comp. St §:5947), (probiibiting suit to: restrain: the ‘col-
: lection: of :any. tax, applies -to::suits. by taxpayers only, who: are given a
.. remedy: by; section.3226: (Comp. ,St..§ .5949), and does not prohibit an_ in-
~ junctien against sale under dlstraint,of the property belonging to plaintlff
L. to satlsfy taxes assessed against another. °
7. ‘Internal’ revenue ‘@=28—Statute:-against restralnlng colleotlon of taxes ap-'
i plies -only to those-withiniscope.of: revenua laws, - -
Rev..St. § 3224 (Comp.:St. § 5947),i prohibiting suits to enjoin the col-
- lection. of .taxes, applies ,only to. persons and things within. the sc0pe of
,...the revenue laws, and not to, those without jsuch scope. | :
. Internal revenue, @28—Prevention ‘of’ replevln of property distralnad does not"
_prevent In]unction against; saley’s #3 wirdic Lahlo T b
: Rev. ‘St. § 934 -(Comp:~ St.”§‘1560)',?'riiaking' 1rrepleviable property’takeu-
:2by ‘an: oficer!under authorityi of any revénue.law, and. making such«prop-

@&=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digehts & Indexes
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J- erty. in,custody ‘of law subject .only; to.decrees of .the courts.of the United
L7 4 States, probably preverits replevin .of “property seized by ‘the_collector -of
ik interndl revenue to satisfy taxes ‘Jevied ‘against: one not the’owner ;. ‘but
J ",the "cwx'lér-:ot, the property!is left free.to. bring any. other. proper, action
:,‘??j’l-to>determlne 'the. ownership and, possession of the property. ;... )
Ediliogs TR ool i NI TNT St e A e
Hln “Equity:. Suit,by Edna.Long. against C. A. Rasmussen,’ Collector
bf Internal Revenue for tha District of Montana, and another, - Decree

rendered for plaintiff, .. - .. R ,
{l;George F:- Shelton;" J: . BruceiKremer, .L. ; P, Sanders, ‘and "Alf C.
Kremer; all of Butte, Mont;; for plaintiff. o L
:qJohn L. Slattery, U..S. Dist. Atty., of Helena, Mont., for defendants.
I L S A C T S o :
f{‘!BOURQUIN, District - Judge. .. Plaintiff alleges she owns and.is en-
titled ‘to- possession . of certain property .distrained by, defendant. collec-
_ tor:.of internal/ 'xfevenﬁ%, tomake certain:“distilled 'spirits_taxes and
- pénaltiés” assessed against one’ Wise, and-she seeks to enjoin threaten-
" ed §dle and to.recoverpossession:t i i T, .
-*. [1] The evidence in her behalf is that the property is the furnish-
*ingsrof .a.resort; or; hotel;conducted . by her, excepting an automatic
- organ-is.owned :by, her,-and. was in her possession when “distrained by
.“defendant. -, This is proof -of plaintiff’s ownership and right of posses-
" &ion, and imposes upon defendant;the burden to justify the seizure by

- arpreponderance of -the evidence that;Wise owns the propeity. -. =
"-2[2], To that end: he presents ambiguous, circumstances only, viz. that
Wise-or:his .wife has some interest, in the hotel building; that during -
 plaintiffisytenancy jof ;the building, Wise, once, gave his, address as at
that-hotel, had installed the automatic organ, and made _payments upon
¢ itpand in1917-1921 presented .to- the, assessor of local.taxes lists of
%propertyj for faxation to, Wise,, includinig the hotel ‘building “and fur-
¥ nishingsp:which:ltaxes -were ,paid, by him. . These lists were admitted,
% subjectto: the,anomalous_objection, that they be “taken only for what
Y they are worth.” . BT T
&30 [:3;4} Being:res;inter alios acta, the better rule is that generally they
dréinot :competent: evidence in actions. involving title and, ownership of
_'propérty, and: to which the list maker isnot a party. In'any évent, the
i burderi. has notibeen sustained, by: defendant, and the finiding is that at
:stime;of:seizure.and now plaintiff ;was.and:is owner .and entitled to pos-
jie'es‘sionaof_,the-pfoperty,-.,-;To dispose briefly of various suggestions, rath-
{~erithan;contentions; the: seizure threatening. disruption;of plaintiff’s go-
¥ ingbusiness,:infliction. of . uncertain damages, .and .irreparable injury,
s«equity has.jurisdiction, even as:in like -circumstances of wrongful at-
£ tachment.or execution, for, that.law, affords no adequate rémedy.  See
1 Watson.v: Sutherland,:5 Wall. 79,:18 L. Ed. 580. .'

-

£32 5} The suit is not against the; United  States, but is against an’in-
{dividualowho, as an officer of the United.States in.discharge of a. dis-

_sr._etx_;on_le's_]s,;ministc_ria_l “duty;. upon, plaintiff’s_property is; Committing
fwithout, authority;: contrary.:to - his gduty, and in violation. of the ‘diie
ovscess of the; Constitution,and, the revenue. laws of the United States,

’e«‘gpﬁbsi_tiyea.ct_s‘jofzgt.respass, for which he. is personally liable.. See,Phila-
elphiaiCo.:v. Stimson; 223 U. 8. 620, 32 Sup. Ct. 340, 56.L. Ed.,570;
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Belkriap v Schxld 161U ;{I@ 16 Sup"Ct 443,-40'L. Ed:'599; U.
S. v Lec106, U. S.:219. 178, C¥!1240, 27 1. Ed.: 1713 Magruder v.
Adnoclation, 219: Fad,J&ALS' C.C. A.x!24., Congieas ‘has 1o power te
grant, and has'not assuméd to‘grant, duthority to the idefendant.collec-
tor to;distrain the _property ¢ of _one person, to make the taxes of another.
Perhaps it, ,could,; were, the propetty‘m }possessmn ‘of the’“t’axpayer,
which is not this case. ‘'See'Sears’v: Cottrell, 5 Mich: 253. :

,[6], Section 3224, R S. (Comip.- St.' §’ 5947), that’ “no ‘siiit’ for the
purpo:e ‘of’ restrammg the}»assessment sor: collection!‘of ;any tax. shall
be maintained in any court,” applleSJtO' taxpayers ‘only, and:who,:thus
deprived of oné rémedy;‘are glven'another by section 3226, R. S; (Comp
St. §:5949), viz. an action to’recover after taxes paid and repayment
denied’ by the Commissioner.:'Nor are.they limited to this. statutory
remedy, but, dfter. takes pgad“'they ‘may have trespass or other action
against the collector. ' See .Ersklne v: {Hohnbach,: 14 Wall. 616, 20 L
Ed. 745; De Lima vi-Bidwéll;:182- U 8.:179,.2F -Sup:-Ct.. 743, 45 L.
Ed, 1041 Paclﬁc Co. v. U S‘ 187 UuS: 453 23 Sup Ct 154 47 L.
Ed 253 K '4-“ _»'2»»' by }bﬁ ™M s G it b Pt

The teveénue’ laws 4ré al codé“ ”sfystem ini regtilation. of tax assess-.
ment and collectlon FThey relate’to taxpayers;:and’ not 'to nontaxpayers.
The ldttér “aré w1thout ‘their' 5cope4‘“No procedure: is: prescribed . for
nontaxpayers and no dttend ?t’&s mad¥ ’to“annul any of their. rights and
remedies in- due ‘cotiFsé b 1aw. [/ With 'therCongress does not -assume.
to deal, and’ ‘they are nelther *of ithe-'subject nor -of .the: object of the
revenue laws. ‘The instant stit: 1§ riot 'to: restrain assessment or. collec-
tion of -taxés of Wise;:but 18 to"enjoiti‘trespass tupon property of .plain-
tiff, ‘and- agamst whom 'no 'Lassessmeént has -been 'made; and Jof. .whom:
no collectlonfls sbught. to Note t0o, theitaxes are inot assessed against -
the’ property This présents a‘W1de1y different: case:than. that wherein:
the person-assessed, or: whose“property‘ is'assessed, seeks:to restrainias-’
sessment or collectxon on the ‘theory‘that 'he oriitiis. exempt from taxa
tion, or that for any ‘reason Jthe tax is 1llegal :

[7] The dtstmctlon’ between ‘persons’ and: things: w1thm the scope of
the‘ revenué laws and:thdse' without them is vital. - See De Lima v. Bid-

well, 182 U.>S.* 176,‘179 21} Sup? Ct"743 45 L. Ed.11041. . To: the

former- ‘only - does“section 13224 ap ply ! (see cases :cited:in Violette . v..
Walst [D. C.] 272 Fed. ’1016), and ‘the ‘well:understood exigencies ‘of
governmeit’ and 'its ‘ reveénues ~and “their: collection. do not: serve :to.
extend it to the latter It is*a ‘shield for official action, not a sword.for
private aggression:  ‘There:is* dictum-to- ‘the : contrary 'in. Sheridan .

Allen, 153 Fed. 569;'82 C:C: 'A:°522; but it’is neither supported by the-

case it cités nor by dny other brought 'to-attention.’!sh

[8]. Markle v. Kirkendall}(D. C.).267: Fed. 500, rténds t6 the conclu-
sion' herein: - It is'not ‘improbable that section: 934, R.::S. (Comp. St
§ 1530), wheérein ‘it’ ‘provides® that' property taken by an officer+‘“under”

_authorxty of any reveriue law” is “!irrepleviable,” is'in “custody-of law,”
ad “sub]ect only to the ordérs ‘and “decrees’ of the courts of the Uriited
Statés haying ]urlSdICtIOIl thereof,”: comemplates the instant case. - The
‘¢ollectar- assumed in"-good ‘faith - 10 distrain property he-believesito be:
‘the-taxpayer’s. --If he peaceably sécures possession:of it (for; if not the-
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taxpayer’s; the owner may-lawfully ;forcibly ,prcverjt),,he_‘is not .bound
to deliver it to any chance claiiant, nor is he subject to be. deprived of.

_it by, replevin before trial., . » .y ewragin?) A
: ’the nontaxpayer owner, however, {s et to bring any ‘ethbs proper
action, the,court; to, determine title, ownership, and possession, the col-
lector having no power to.do so, and the property . “subject only to the

“orders and decrees. of the court,” to be by the court disposed of ‘as jus-
‘tige requires.. See:In re Fassett, 142 U."S. 486, 12 Sup. Ct. 295, 33 L.

‘Fd. 1087 ; De Limna v, Bidwell, 182 U.'S. 180, 21 Sup. Ct. 743,45 L. Ed.

© 1p41. - And this is the course in respect to any property’ in’ custodia
legis, aside from statute. .. ST T
... This trial demonstrating that plaintiff owns and is entitled to ‘posses-:
sion of the property,.and that' the: defendant wrongfully seized it to
make taxes owed by Wise, justice requires-that the sale be enjoined
andthe possession restored to-her. "~ g - :
.. Decree accordingly, and with costs. ~
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JNITED STATES y.- SUGARLAND INDUSTRIES. . . .
* 1 omisiy; (Distriet Court, S: D méias, at Galveston, May 26,1922)
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ff’gsm;‘;mng‘ ‘¢=171—Bllls of lading held to Incorporate demurrage  provisions of
~charter, so as to charge lien on cargo. )

- Bills of lading; two of which: made the consignee or assigns liable for
o freight and demurrage as provided in the charter party, and the others
“;ﬁ of which ‘stated freight and conditions were to be in accordance with the
sfor charter party, which took precedence of the bill of lading, were sufficient
Enaig to embody the provisions of the charter party for.demurrage into the bhills
£ % "of lading, so as to charge the cargo in the hands of the consignee‘with a
gﬁﬁl'lien‘-for such demurrage, & i e e R s
_‘:"Zfz‘?'Sh‘ipﬁlﬁg"@:‘lﬁME\iidence"h’eld'“ito show :vessel’s  equipment would permit

-%?B‘F‘J»discharge.at;charten rateu it wosfodens, Do oLl IR ‘
{ 00si:;Evidence. on a libel -for demurrage. held to show that the vessel's equip-
r ment was sufficient, if manned with competent labor, to have discharged
; the vessel at the rate required by charter, and that the delay was due to
125 theinefficiency of the labor.employed.::-: -:: R
%‘;’3$[_Shlpping &> 177—~Vessel's capacity for. discharging includes capacity of laborers
Qyi}‘-glt;:must. furnish as well as of equipment. . S _ ,
?’.jﬁ;f‘}ﬁ.S_itlc&the vessel is under obligations to furnish the labor for discharg-
fiuv ing the cargo, a provision in the charter party extending the lay days,
See oo if the vessel is unable to discharge at the rates provided, is not limited to
“gfl'_ﬁ-caéés where :the vessel's .equipment is insufficient to discharge at that
1753 rates but.includes- cases where the lahorers furnished by the vessel are not
i sutficlently, eflicient, because ‘of -general: labor conditions at the port, to
3 jmpkfa,‘t:he Adischarge at. the required rate. ) ’
;f%‘.i&;: "'13“'&."‘:.7 " TR L 3eis tegad . Y e . T
' g(I’r‘xi A(i.mpralty; Sfp‘at_'ate‘hbelsiby the United States, as owner of the
.s;lilélz;ir,r‘\shlp_;l‘;:}ke"_f;falrllgj_&m_d five other steamships, against the Sugar-
éa‘x;nd ’In‘dustrleé;to_‘{x_'pcover demurrage., Decree rendered for respond-
b2 nt{.' ISR I R b R i ; : . P [ . "

t‘nﬁ:\"fli'\i'r}? ';'i'; T . vl . H - . . -
E:"—.;aFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes

ithe

s

s

A

R




DOWNLOADED FROM:

Family Guardian Website

http://famguardian.org

Download our free book:
The Great IRS Hoax: Why We Don’t Owe Income Tax






